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0 SummaryQd

International Legislation and the Global Compact
—Cooperative Relations Between the United Nations
and Business—

Tatsuro KUNUGI

In order to evaluate the special significance of the Global Compact
in the long history of international legislation, it is necessary first to
understand the function of law in a changing society and second
to identify the Global Compact as a new type of soft law.

According to P. Nonet and P. Selznik, eminent scholars in socio-
logical jurisprudence, there are three main categories of law:
repressive law] apparatus of coercionj autonomous law] indepen-
dent authority for taming repression and responsive law(] facilitator
of response to social needs and aspirationsl] These categories are also
stages of evolution in the relation of law to the political and social
ordel] see Law and Society in Transition, 19780 Earlier, during the
1930s, Roscoe Pound had articulated and defined law as “a means of
social engineering” for accommodating the diverse needs and
interests in society. In a similar vein, M. McDougal and H. Lasswell
later defined law as “process of authoritative and controlling decision-
making” when they edited a series of international law studies during
the 1970s.

The UNJ United NationsOand its agencies have contributed to the
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progressive development of international law in the form of multi-
lateral treaties and General Assembly or UN conference resolu-
tions. As soft law, the latter have constituted a speeded-up process of
the formation of customary international law, particularly since the
1970s.

Some of the characteristics of soft law are considered to be
demerits. Three points are often adduced:

—Soft law does not stipulate the rights and duties concerned; it only
provides for general principles and guidelines.

—Although it is an emergent legal norm, it is immature and
incomplete.

—It has no legally binding force, or has only limited enforceability.

However, in the contemporary world, which is gradually head-
ing toward global democracy, the main merits of soft law outweigh its
demerits.

—It facilitates the adaptation of existing law or the creation of new
law, so that law can become responsive to the changing needs of soci-
ety and aspirations of people.

—Soft law usually taking the form of declarations, resolutions, or
codes of conduct are addressed not only to states but also non-state
actors, including international organizations, businesses, NGOs,
parliaments, local communities, and often people as well; it therefore
promotes synergistic partnership among diverse stakeholders.

—The formulation of soft law is generally forward-looking and capa-
ble of being infused with ethos — an important attitudinal dimension.

—Once accepted by partners in global governance, soft law
relating to public affairs creates expectations about the conduct of
partners in governance that cannot easily be disrupted unilaterally.

The Global Compact that commenced in 2000 on the initiative of
former UN Secretary-General Kofi Annan is a new type of soft law
designed to encourage and promote corporate citizenship in global
governance. In form it is addressed to businesses, but it is also
open to participation by other actors, i.e., international organizations,
including UN agencies and international NGOs, local govern-
ments, labor wunions, and academic/research institutions.
Businesses that accept the Global Compact are requested to submit
reports on their compliance with the 10 principles set forth in it. They
are, however, not required to accept third-party monitoring of
their compliance. This weakness is partially compensated for by
cooperative efforts by other stakeholders. Some countries, e.g.,
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China, India, and several West European countries, officially take inter-
est in promoting the Global Compact.

Another serious weakness is the fact that the Global Compact
does not contain any principles concerning what may be termed “cor-
porate peace responsibility.” Several scholars in Japan have already
drafted the following as Principles 11 and 12 of the Global
Compact, together with the proposed addition of the UN Charter, the
Millennium Declaration, and the 2005 Summit Outcome docu-
ment to the list of documents in the Preamble:

Peace and Security

Principle 11: Businesses should support concerted efforts by the
United Nations and other international organizations to build and
maintain peace and security; and

Principle 12: support measures for conflict prevention and
peace-building, and for protection of people in armed conflict, as well
as empowerment of their capacity for human security at all times.

The draft was discussed at symposiums held at Coventry
University in England in 2008 and 2009, and further efforts are
being planned to form a joint campaign with international NGOs, aca-
demic and business networks.

Apart from the significant developments in international legislation
discussed above, there are important tasks ahead for the further
progressive development of international law, one of which will be par-
ticularly emphasized.

The unanimous adoption of the principle of “responsibility to
protect] R2POas part of the 2005 Summit Outcome was epoch-
making. The adoption will not fail eventually to render interna-
tional law more responsive to the needs of people and society, as the
principle constitutes reinterpretation of the outdated doctrine of
state sovereignty. However, despite recent urging by leaders of the
United States and France, for instance, the R2P principle has not yet
been translated into practice in specific situations, e.g., Darfur,
Myanmar, and North Korea.

There are two main reasons for this. First, the centuries-old doctrine
and praxis of state sovereignty, which are essentially undemocratic, die
hard. Second, the UN system, which has contributed to the devel-
opment of international law in diverse fields, continues to be a pre-
dominantly omni-governmental system and, as such, the system
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itself has not transformed to become an actor appropriate and suitable
for taking leadership in the emerging global civil society.

In conclusion, transformative but non-structural reforms in the gov-
ernance of the UN system toward democratic multi-stakeholder
partnerships, guided by soft law, will help advance the evolutional stage
of the UN system to become the core process of global gover-
nance.
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